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In 2012, the ICC Rules of Arbitration
introduced “Emergency Arbitration”, a
procedure that parties may follow to seek
urgent interim relief before the constitution
of an arbitral tribunal. These provisions will
remain unchanged in the new ICC Rules of
Arbitration which will come into force in
2017. In 2015, 24 applications for
Emergency Arbitration were received by the
ICC, of which 10 were filed prior to
commencement of arbitration1.

provides for the granting of conservatory, interim
or similar measures.”4. Therefore, if the parties
have agreed to any pre-arbitral procedure and that
procedure provides for the granting of
conservatory, interim or similar measures, the
parties will be deemed to have impliedly “optedout” of the EA procedure. This provision does not
extend to cover competent courts or state bodies
ordering interim or conservatory measures5.
The implied “opt-out” provision was incorporated
following concerns raised by FIDIC representatives
that parties to a contract based on FIDIC have,
under Sub-Clause 20.4, agreed to refer the grant of
interim or conservatory measures to dispute
adjudication, and should not be permitted to
escape their contractual obligations by skipping the
dispute adjudication procedure in favour of EA6. In
addition, there were concerns that referring a
request for interim measures to EA would
undermine the powers vested in the Dispute
Adjudication Board under FIDIC7.

In this article we consider whether
Emergency Arbitration is inconsistent with
the Dispute Adjudication Board in the FIDIC
Red Book 1999.
Traditionally, parties to an arbitration agreement
seeking urgent interim relief had to refer to the
courts. Although this remains an available option, it
has some disadvantages. For example:




the parties will be seeking urgent interim
relief in a public forum despite choosing
arbitration, a confidential procedure, to
resolve their dispute; and

FIDIC Adjudication Procedure
Sub-Clause 20.4 of FIDIC Red Book 1999 provides
that the parties may refer their dispute to a Dispute
Adjudication Board (DAB). The DAB has 84 days to
make a decision. Clause 5(g) of the Procedural
Rules annexed to the General Conditions of the
Contract provides that the DAB has the power to
“…decide upon any provisional relief such as
interim or conservatory measures…”.

there is some authority to suggest that the
application to the court may, in certain
circumstances, be construed as a waiver of
the arbitration agreement2.

The Emergency Arbitration (EA) procedure was
therefore introduced into the ICC Rules of
Arbitration in 2012 in order to aid parties to an
arbitration agreement, who are seeking urgent
interim measures, where they cannot wait for the
constitution of an arbitral tribunal3.

According to the ICC Rules of Arbitration, the
parties would therefore be prevented from referring
a dispute to the EA prior to the decision of a DAB.
However, this may not always be the case.

One of the most controversial issues is the
applicability of the EA provisions where parties
have agreed to other pre-arbitral dispute resolution
procedures such as adjudication or mediation.

Buhler and Webster in the Handbook of ICC
Arbitration8 state:
“For the President to exclude the
application of the EAP [Emergency
Arbitration Procedure], it would seem
necessary that a DAB is already in place
when an application is filed under art.29.”

The ICC Rules of Arbitration provide that the EA
provisions “shall not apply if … the parties have
agreed to another pre-arbitral procedure that
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This statement suggests that when a DAB is not in
place, either as a result of the parties’ failure to
appoint DAB member(s) or otherwise, the EA
procedure would not be excluded.

increase this fee considering the nature of the case
and amount of work performed by the Emergency
Arbitrator11. The amount that would be refundable
where the EA is terminated prior to the making of
an order, shall be determined by the President.
However, the ICC’s administrative expenses
(US$5,000) would be non-refundable in all cases12.
The party wishing to recover the costs incurred as a
result of an EA, may bring a claim for such costs
before the arbitral tribunal or before the
Emergency Arbitrator13.

The Procedural Rules, annexed to the General
Conditions of Contract which empower the DAB to
order interim measures, are not automatically
incorporated into the contract between the parties9.
According to the first paragraph of Clause 2 of the
General Conditions to the Dispute Adjudication
Agreement (DAA), the DAA will only take effect
when it has been signed by the Employer, the
Contractor and each of the DAB members. Where
the parties and the DAB members sign the DAA,
the Procedural Rules will be incorporated into the
DAA under Clause 4(e) of the General Conditions to
the DAA and the parties may therefore be
prevented from referring to EA. However, the
parties may refuse to sign the DAA. In such
circumstances, there would be no DAB in place. As
the DAA is the source of DAB’s authority10, there
would be no power vested in the DAB to order
interim or conservatory measures and consequently
the parties may be able to refer to EA.

It is of interest to note that the relatively high costs
for the application to EA has not restricted this
procedure to high value cases. The value of the first
ten cases that were referred to the ICC EA ranged
from US$500,000 to US$54 million14.
DAB
Unlike the ICC EA procedure, there are no fixed
costs set for the DAB to consider and decide on an
application for granting urgent interim measures.
The lack of certainty could in itself be a
disadvantage for the parties. The costs involved in
simple cases, which would normally be resolved
within 10-12 days, may vary between US$30,000
for a single member DAB and US$90,000 for a
three person DAB. These costs are usually borne
equally between the parties15.

To avoid any doubt and uncertainty, the parties to a
FIDIC contract may choose to amend the standard
form. If parties wish to refer to EA without the need
to go through a DAB first, they may delete the
provision empowering the DAB to grant interim or
conservatory measures from the Procedural Rules
annexed to the General Conditions of Contract.
Accordingly, there would then be no pre-arbitral
procedure empowered to grant urgent interim relief
and the parties may refer directly to EA.

Duration
EA
A party who wishes to refer to EA shall submit an
application to the ICC Secretariat. The President of
the Court of the ICC would consider, based on the
information provided in the application, whether
the conditions set forth under articles 29(5) and
29(6) of the ICC Rules of Arbitration are satisfied.
If the President decides that those conditions are
satisfied, the President would appoint an
Emergency Arbitrator within a short period of time,
normally within two days from the date the
application was received by the ICC Secretariat16.
The Emergency Arbitrator would make a decision
within 15 days of the day on which the file was
referred to him/her17. The Emergency Arbitrator is
free to make a decision on the documents only,
without the need for a hearing18.

Depending upon the specific circumstances of the
case, referring to EA instead of DAB may, or may
not, be advantageous for the parties in terms of cost
and duration.
Costs
EA
A party who wishes to refer to EA must pay
US$40,000 prior to commencement of the EA.
This amount includes the ICC administrative
expenses and the Emergency Arbitrator’s fees and
expenses. The President of the ICC retains power to
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not serve its Request for Arbitration within 10 days
as required under the ICC Arbitration Rules,
Appendix V (Emergency Arbitrator Rules), Article
1(6). The Emergency Arbitrator rejected the
Respondent’s argument and upheld its jurisdiction.
He held that in allowing the Respondent’s
argument, the Applicant would suffer deprivation
of the right to the relief at the time it was most
needed. He also distinguished between arbitration
and EA procedures and held that they are two
separate proceedings and the parties need not wait
60 days before referring to EA. Using his powers
under the ICC Arbitration Rules, Appendix V,
Article 1(6), the Emergency Arbitrator extended the
time limit during which the parties had to file a
Request for Arbitration until after the parties had
referred to ICC ADR.

DAB
The party seeking urgent interim relief must apply
to the DAB in writing for such relief. The DAB
would have 84 days to issue a decision. The parties
would then have 28 days to issue a Notice of
Dissatisfaction. If either of the parties issues such
notice, the parties must attempt to settle their
dispute amicably within 56 days, failing which they
may be able to refer to arbitration. This process is
clearly too long for requesting urgent relief.
Request for Arbitration
If the parties remove the provision empowering the
DAB to grant interim or conservatory measures, the
DAB will no longer be able to consider or decide
upon any application for interim or conservatory
measures and the parties will be able to refer their
request for urgent interim relief to EA. However,
the parties must refer their disputes on other issues
to DAB and, as a result, may face another obstacle.

Conclusion
In conclusion, under the ICC Rules of
Arbitration, parties to a FIDIC Red Book
1999 may not be able to refer to EA for
urgent interim relief where the DAB is
empowered to award interim and
conservatory measures. It is the author’s
view that, whilst this is acceptable where a
DAB is in place and can render decisions
quickly, it cannot be reasonable where a
DAB is not in place because, in such
circumstances, relief might not be obtained
with sufficient urgency. On the other hand,
if a DAB is not in place due to the fault of a
specific party, that party ought not to be
entitled to benefit from its own wrong.

If the parties refer their dispute to the DAB, the
process may take up to 196 days (28 days for the
appointment of DAB, 84 days for the decision, 28
days for either party to issue a Notice of
Dissatisfaction in regards to the DAB’s decision and
56 days for amicable settlement). However, the ICC
Rules of Arbitration provide that the Request for
Arbitration must be filed within 10 days from the
day on which the application for EA was made19.
Considering that the DAB procedure is a prerequisite to arbitration, the parties may fail to
satisfy this requirement.
This issue was considered in one of the first cases
referred to EA20. In this case, the contract between
the parties included a provision that the parties
shall refer to arbitration, only if they failed to settle
their dispute using the ICC ADR Rules within 60
days of the Request for ADR. The ICC ADR Rules
do not empower a “Neutral”21 to grant interim or
conservatory measures. The Applicant in this case
filed the application for EA on the same day that it
served a Request for ADR. The Respondent argued
that the parties were not committed to arbitration
at that point and accordingly objected to the
jurisdiction of the Emergency Arbitrator. The
Respondent also argued that the Applicant could

QuickStep/SE/2017(2)/3/CLAL)

Considering that this matter is not yet clear,
parties may need to reconsider the powers
conferred on the DAB in the Procedural
Rules or consider reverting to the courts for
the grant of interim measures.
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